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[Names and Addresses of] Attorneys of Record.

IRA D. ORTON, Nome, Alaska,

WILLIAM A. GILMORE, Nome, Alaska,

Attorneys for Plaintiff.

F. E. FULLER, Nome, Alaska,

Attorney for Defendants Dashley and

Cavanaugh.

In the District Court, District of Alaska, Second Di-

vision,

OTTO DANIEL,
Plaintiff,

vs.

F. W. DASHLEY and PETE CAVANAUGH,
Defendants.

Summons.

The President of the United States of America,

to F. W. Dashley and Pete Cavanaugh, Defend-

ants Above Named, Greeting

:

You are hereby snmtmoned and required to appear

and answer the complaint of the plaintiff on file in the

office of the Clerk of said Court, at the City of Nome,

in said District, within thirty days from the service

of this Summons upon you, or judgment for want

thereof will be taken against you ; and you are hereby

notified that if you fail to answer the said complaint

the plaintiff will take judgment against you for the

sum of $2,500.00, and costs of suit.

Witness, The Honorable ALFRED S. MOORE,
Judge of the said District Court, and the seal of the
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said Court hereto affixed, this 28th day of June, in the

year of our Lord one thousand nine hundred and ten,

and of the Independence of the United States the one
hundred and thirty-fourth.

[Court Seal] JNO. H. DUNN,
Clerk of the District Court, District of Alaska, 2nd

Division. [1*]

United States Marshal's Office,

District of Alaska, 2nd Division,—ss.
I hereby certify that I received the within Sum-

mons on the 28th day of June, 1910, 190, and there-
after on the 29th day of June, 1910, 190, 1 served the
same at Nome, Alaska, upon F. W. Dashley; and
thereafter on the 11th day of July, 1910, 1 served the
same at Nome, Alaska, upon Pete Cavanaugh, by de-
livering to and leaving with each of them a copy
thereof together with a certified copy of the Com-
plaint filed herein.

Returned this 18th day of July, 1910, 190.

T. C. POWELL,
U. S. Marshal.

By C. H. Hawkins,

Deputy.
Marshal's Costs:

2 Services
$22.00

[Endorsed]
: Cause No. 2189. District Court, Dis-

trict of Alaska, Division. Otto Daniel, Plain-
tiff, vs. F. W. Dashley et al. Defendant. Summons.
Filed in the office of the Clerk of the Dist. Court of
Alaska, Second Division, at Nome. Jul. 18, 1910.

•Page-number appearing at foot of page of original certified Record.
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Jno. H. Dunn, Clerk. By , Deputy.

3120. [2]

In the District Court for the District of Alaska,

Second Division.

OTTO DANIEL,
Plaintiff,

vs.

F. W. DASHLEY and PETE CAVANAUGH,
Defendants.

Order Sustaining Demurrer, etc.

This cause came on regularly for hearing upon de-

fendant 's demurrer to plaintiff's complaint on the

ground that there is a defect of parties plaintiff.

The said demurrer was duly argued by counsel, and

the Court, after careful consideration, being fully ad-

vised in the premises, now orders that the said de-

murrer be, and the same hereby is sustained, and di-

rects that the said Harry Ruhl mentioned in said de-

murrer be joined in said action either as plaintiff or

defendant, giving and granting unto the said plain-

tiff five days in which to file an amended complaint

in accordance with this order.

Dated at Nome, Alaska, this 15th day of August,

1910.

CORNELIUS D. MURANE,
District Judge.

[Endorsed] : No. 2189. In the District Court for

the District of Alaska, Second Division. Otto Dan-

iel vs. F. W. Dashley et al. Order. Filed in the

office of the Clerk of the Dist. Court of Alaska, Second
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Division, at Nome. Aug. 15, 1910. Jno. H. Dunn,
Clerk. By

, Deputy. E. C. Vol. 8, Orders
and Judgments, p. 323. [3]

In the District Court, for the District of Alaska,

Second Division,

OTTO DANIEL,

Plaintiff,

vs.

F. W. DASHLEY and PETE CAVANAOH, and

HARRY RUHL,
Defendants.

First Amended Complaint.

Comes now the plaintiff and by this his first

amended complaint for cause of action alleges as fol-

lows:

I.

That on and prior to the 11th day of September,

1906, Fred Ruhl, Henry Rtihl and Harry Ruhl, were

the owners of, in the possession of and entitled to the

possession of those two certain placer mining claims

situated in the Fairhaven Recording District, District

of Alaska, Second Division, on the Imnachuck River,

described as Placer Mining Claim- Nos. 7 and 8 below

Hannum and Inmachuck River, each containing

about twenty acres of placer ground ; also a certain

building and lot upon which the same is situated, and

all the fixtures therein, known as the Golden North

Hotel, situated in the Town of Deering, in the Fair-

haven Recording District, District of Alaska, Second

Division.
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That on said date the said Fred Ruhl, Harry Ruhl
and Henry Ruhl, made, executed and delivered to one

[4] D. Hoogendom, a deed conveying the said prop-

erty to the said D. Hoogendorn, which said deed was
duly signed, executed, acknowledged and delivered

to the said D. Hoogendorn; a true copy of which said

deed is hereto annexed, marked Exhibit ''A'' and
made a part of this first amended comiplaint,

II.

That thereafter and on the 13th day of September,

1906, the said D. Hoogendorn, did for a valuable con-

sideration, make, execute and deliver to said Fred
Ruhl, Henry Ruhl and Harry Ruhl, an optional con-

tract for the purchase by said Harry Ruhl, Fred Ruhl
and Henry Ruhl, of the property described in Exhibit
'^A," which said optional contract is annexed hereto
marked Exhibit ^^B" and made a part of this first

amended complaint.

III.

That thereafter, in the City of Portland, State of

Oregon, on the 24th day of August, 1907, the said

Harry Ruhl, Fred Ruhl and Henry Ruhl, for a valu-

able consideration by them< received, granted, bar-

gained and sold to the plaintiff, all their right, title

and interest in and to said placer mining claims here-

inbefore described, together with the right to pur-

chase the same from said D. Hoogendorn in accord-

ance with the termis of said written contract. Exhibit

*^B," hereinbefore referred to, and in and by said

written contract so entered into on the 24th day of

August, 1907, it was provided that in case of the pay-

ment of the sum of $3,540.00 to said D. Hoogendorn,
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reconveyance of said Golden North Hotel property

might be made to said [5] Harry Ruhl; a true

copy of said contract so entered into in the City of

Portland, State of Oregon, on the 24th day of August,

1907, is hereto annexed, marked Exhibit '^C" and

made a part of this first amended complaint.

That said contract. Exhibit ^^C" was duly signed,

executed, acknowledged and delivered by said Henry

Ruhl, Fred Ruhl, and Harry Ruhl, to the plaintiff

herein on the 2'4th day of August, 1907.

IV.

That on the 13th day of September, 1907, plaintiff

tendered and offered to said D. Hoogendom, at Deer-

ing in the Pairhaven Recording District, District of

Alaska, the sum of $3,540, being the am'ount required

to purchase said property, in accordance with the

terms of said contract Exhibit *^B," and demanded

and requested said D. Hoogendorn, to make, execute

and deliver a conveyance of said property in accord-

ance with the terms of said Exhibit *'B,'' that said

D. Hoogendorn then and there refused, and has ever

since refused, either to accept said sum of $3,540.00

or to make, execute and deliver said conveyances.

V.

That thereafter, and on the 4th day of October,

1907, this plaintiff commenced suit in the District

Court for the District of Alaska, Second Division,

against the said D. Hoogendorn, and Harry Ruhl, as

defendants, to obtain judgment and decree of said

District Court, that said D. Hoogendorn, be adjudged

to accept the sum of $3,575.00, being said sum of

$3,540.00 with interest, and to execute and [6] de-
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liver to the plaintiff a deed conveying to him said

placer claims, and to execute and deliver to the de-

fendant Harry Ruhl, said Golden North Hotel Build-

ing and fixtures therein contained, and the lot upon

which the same is situate, and to have it adjudged

and decreed that in case of failure of said D. Hoogen-

dom, to execute said deed, the decree of court stand

in the place thereof with like effect.

VI.

That at the time of the commencement of said suit,

the plaintiff paid and deposited into Court, said sum

of $3,575.00, to be paid and delivered to the said D.

Hoogendorn in accordance with the terms of said

contract Exhibit ^^B," the said sum has since been

withdrawn from said court and paid and delivered to

said D. Hoogendorn or his assignees.

VII.

That Harry Ruhl was joined as defendant in said

cause, because his consent to become plaintiff therein

could not be obtained.

VIII.

That said D. Hoogendorn, after having been served

with process, duly appeared in said action, and an-

swered therein, and said cause was thereafter

brought to issue and tried upon its merits, and there-

after on the 2'eth day of January, 1909, final judg-

ment was duly given and entered therein, a true

copy of which is annexed to this First Amended
Complaint, marked Exhibit ^^D" and made a part

hereof. [7]

IX.

That thereafter and on the 26th day of March,
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1909, the said D. Hoogendorn, duly took an appeal

from said decree of said District Court for the Dis-

trict of Alaska, Second Division, to the United States

Circuit Court of Appeals for the Ninth Circuit, and

for the purpose of superseding said judgment pend-

ing appeal, did on said day file in said cause a super-

sedeas bond on appeal, marked Exhibit ^'E" and

made a part of this First Amended complaint.

X.

That said bond was at the time of the filing thereof

presented to the Judge of said District Court, who

approved the form and sufficiency of the sureties

thereof.

XI.

That said cause was duly heard on appeal, by said

United States Circuit Court of Appeals, for the Mnth
Circuit, and judgment was duly given and entered

therein on the 2d day of May, 1910, by said United

States Circuit Court of Appeals for the Ninth Circuit,

by which judgment it was ordered, adjudged and de-

creed that said decree of said District Court for the

District of Alaska, Second Division, be, and the same

was thereby affirmed, with costs in the sum of

$ , and the Mandate of said United States Cir-

cuit Court of Appeals so affirming said judgment was

duly filed and entered of record in the Office of the

Clerk of the United States District Court for the

District of Alaska, Second Division, on the 27th day

of June, 1910, and said judgment Exhibit *^D" has

now become final and conclusive.

XII.

That said placer mining claims Nos. 7 and 8 [8]
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below Hannimi' on the Imnachuck River, are valuable

only for the placer gold and other mineral contained

therein; that said claim's' contain large deposits of

dirt, gravel and bedrock containing placer gold and

other minerals in paying quantities, easily and econ-

omically extracted at a large profit.

XIII.

That on said 2i6th day of March, 1909, when said

appeal was so taken and said supersedeas bond filed

the said D. Hoogendom, was in the possession of said

placer claims, and by reason of the stay of execution

obtained by the making and filing of said super-

sedeas bond, the said D. Hoogendorn, held and main-

tained possession of said claims down to the 27th day

of June, 1910, on which day, upon the filing of said

mandate in said District Court, plaintiff, in accord-

ance with the decree and judgment of said District

Court, for the first time entered and took possession

thereof.

XIV.

That by reason of the withholding of the posses-

sion of said premises and placer claims from the

plaintiff, by the said D. Hoogendorn, from said 26th

day of March, 1909, down to the 27th day of June,

1910, this plaintiff has been damaged in a sum greatly

in excess of said sum of $2,500.00, no part of which

has been paid by said Hoogendorn or any other per-

son.

XV.
That the defendant Harry Ruhl is absent from the

District of Alaska and does not reside therein and

he is mjade a defendant herein because his consent
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cannot be obtained to join with the plaintiff.

XVI.

That the said Harry Ruhl, although one of the

parties [9] to whom.' said supersedeas) bond was

given, has no interest in the action thereon and was

not damaged in any way by said judgment being

superseded.

WHEREFORE plaintiff prays judgment against

the defendants F. W. Dashley and Pete Cavanagh in

the sum of $2,500.00 and costs of suit.

IRA D. ORTON,
Attorney for Plaintiff.

United States of America,

District of Alaska,—^^ss.

Otto Daniel, being first duly sworn, on his oath

deposes and says:

That he is the plaintiff in the above-entitled ac-

tion; that he has read the foregoing First Amended
Complaint and knows the contents thereof and be-

lieves the same to be true.

OTTO DANIEL.

Subscribed and sworn to before me this 6th day

of Sept., 1910.

[Seal] JAS. M. STBUTEN,
Notary Public in and for the District of Alaska.

[10]

Exhibit **A*' [To FirstAmended Complaint—Deed].

^^This indenture, made this 11th day of September,

in the year of our Lord, 1906, Between Fred Ruhl,

Henry Ruhl and Harry Ruhl, the parties of the

first part, and D. HOOOENDORN, party of the

second part;
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Witnesseth, that the said parties of the first part,

for and in consideration of the sum^ of Three Thou-

sand Dollars, lawful money of the United States to

them in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

do by these presents Grant, Bargain, Sell, Convey

and Confirm unto the said party of the second part,

and to his heirs and assigns the following described

tracts, lots or parcels of land, situate, lying and being

in the Fairhaven Recording Dist. District of Alaska,

Described as follows Placer Claims Nos. 7 and 8

Below Hannum' on the Imnachuck River. Also that

property, and building together with all fixtures

therein known as the Golden North Hotel ia the town

of Deering, Alaska.

TOGETHER with the appurtenances, to have and

to hold the said premises, with the appurtenances

unto the said party of the second part, and to his

heirs and assigns forever.

IN WITNESS WHEREOF, the said parties of the

first part have hereunto set their hands and seals

the day and year first above written.

FRED RUHL. [Seal]

HENRY RUHL. [Seal]

By FRED RUHL,
His Attorney in Fact.

HARRY RUHL. [Seal]

By FRED RUHL,
His Atty. in Fact. [11]

Signed, sealed and delivered in the presence of:

WALTER J. WELLS.
ALFRED S. KEPNER.
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United States of America,

District of Alaska,—ss.

This* is to certify, that on this 11th day of Septem-

ber, A. D. 1906, before me the undersigned, a Notary

Public in and for the District of Alaska, duly com-

missioned and sworn, came Pi'ed Ruhl, to me known

to be the identical individual described in and who
executed the within instrument, and acknowledged

to me that he signed and sealed the same as his free

and voluntary act and deed, for the uses and pur-

poses therein mentioned.

Witness my hand and official seal, the day and year

in this certificate first above written.

[Notarial Seal] ALFRED S. KEPNER,
Notary Public in and for the Dist. of Alaska.

United States of America,

District of Alaska,—^ss.

On this lithe day of September, 1906, before me
the undersigned, a Notary Public for the District of

Alaska, personally appeared Fred Ruhl, known to me
as the identical person whose name is subscribed to

the within instrument as the Attorney in Fact of

Henry Ruhl and Harry Ruhl, and he acknowledged

to me that he signed the names of Henry Ruhl and

Harry Ruhl as principals and his own name as Attor-

ney in Fact, and as the free act and deed of said

Henry Ruhl and Harry Ruhl. [12]
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Witness my hand and official seal the day and year

in this certificate above written.

[Notarial Seal] ALFRED S. KEPNER,
Notary Public for the Dist. of Alask.

Piled for record Oct. 15th, 1906, at 2:30 P. M.

GEO. D. CAMPBELL,
Recorder.

United States of America,

District of Alaska,

Second judicial Division,—ss.

I, Geo. D. Campbell, United States Commissioner

and ex-officio Recorder, of the Pairhaven Recording

Precinct, District of Alaska, do hereby certify, that

I have compared the preceding with a certain inden-

ture recorded in this office in Book of Deeds, Volume

35, page 236, records of the Pairhaven Precinct, Dis-

trict of Alaska, and do certify that the same is a cor-

rect transcript therefrom' and of the whole of said

indenture.

In testimony whereof, I have hereunto set my hand

and affixed the seal of this office, in the Town of Can-

dle, Alaska, the 16th day of iSeptember, in the year

one thousand nine hundred and seven.

[Seal] GEO. D. CAMPBELL,
U. S. Commissioner and Ex-Officio Recorder."

[13]

Exhibit ^*B'' [To First Amended Complaint—Agree-

ment].

^'This agreement, made and entered into this 13th

day of September, A. D. 1906.

By and between D. HOOGENDORN, the party of
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the first part, and Fred Ruhl, Henry Ruhl and

Harry Ruhl, the partt/s of the second part.

WITNESSETH, That Whereas, the said party of

the first part being owner of the following Placer

Mining Claim, situate in the Fairhaven Mining Dis-

trict, District of Alaska, and known and particularly

described as follows, to wi

:

Known as No. Eight and No. Sfeven below Han-

num creek on the Imnachuck River, also that prop-

erty and building together with all fixtures^ therein

known as the Golden North Hotel in the town of

Deering, Alaska, desirous of selling the same to the

said partt/s of the second part; and, Whereas said

party of the second part is desirous of purchasing

said Mining Claims and property of the said party

of the first part;

Now therefore, in consideration of the sum of five

dollars ($5.00) dollars, lawful money of the United

States to him' in hand paid, the receipt whereof is

hereby acknowledged, and other considerations;

said party of the first part hereby agrees to sell and

convey unto the said party of the second part, by a

good and sufficient title, the said Mining Claims and

property for the sum of Thirty Five hundred and

forty dollars ($3,540.00) dollars, lawful money of the

United States, upon the following conditions:

The purchase price being $3,540.00, to be paid on

the 13th day of September, 1907, at Deering, Alaska

in ;[14]

The said party of the second part shall have the

right to take immediate possession of said Mining

Claims and to prospect and work the same for the
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period of 12 months, for the purpose of determining

the value of said claims.

Said party of the second part shall work the said

premises, during the said period of 12 months in a

miner-like manner, with due regard to the safety,

development and preservation of said premises as a

workable mine.

That if at the expiration of said date, said party

of the second part shall desire to purchase said Min-

ing Claims they shall pay to the said party of the first

part the said purchase price at the time and in the

manner hereinbefore mentioned.

And in case of failure of the partt/s of the second

part, their heirs or assigns, to make said payments

at the time or in the manner hereinbefore mentioned,

such sum or sums as may have been paid hereunder,

shall be forfeited to and shall be retained by the

party of the first part, his heirs or assigns as a pen-

alty for non-performance and as liquidated damages,

and Notice of Forfeiture if hereby expressly waived,

and the partes of the second part, and heirs or as-

signs, does hereby release from all obligations for

which we may be liable under this contract, in law

or equity.

The party of the first part, his heirs or assigns,

upon payment to him of said sums of money herein-

before mentioned will make, execute and deliver to

the said partes of the second part, his heirs or as-

signs a good and sufficient deed or deeds of all the

above described mining property, conveying a good

and perfect title, free from all encumbrances. [15]

IN WITNESS WHEREOF, the parties hereto
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have hereunto set their hands and seals the day and

year first above written.

D. HOOaENDORN.
Signed, sealed and delivered in the presence of,

R. M. WALTERS.
ANNA RUHL.

United States of America,

District of Alaska,

Division,—^^ss.

On this 18th day of September, A. D. One thou-

sand nine hundred and six, personally came before

me. Prank W. Redwood, a Notary Public in and for

said District, the within named D. Hoogendom, of

Deering, Alaska, to me personally known to be the

identical person described within, and who executed

the within instrument, and acknowledged to me that

he executed the within instruiment, and acknowl-

edged to me that he executed the same freely, for the

uses and purposes therein mentioned.

Witness my hand and seal this 13th day of Septem^

ber, 1906.

[Notarial Seal] PRANK W. REDWOOD,
Notary Public in and for the District of Alaska,

Deering, Alaska.

My commission expires June, 1908.

Piled for record Oct. 13th, 1906, at 9 :30 A. M.

GEO. D. OAMPBELL,
Recorder. [16}
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rjnited States of America,

District of Alaska,

Second Judicial Division,—ss.

I, Geo. D. Campbell, United States Commissioner,

and Ex-Officio Recorder, of the Fairhaven Recording

Precinct, District of Alaska, do hereby certify, that

I have compared the preceding with a certain inden-

ture recorded in this office, in Book of Agreements,

Volume 28, page 233, records of the Fairhaven Pre-

cinct, District of Alaska, and do hereby certify that

the samiC is a correct transcript therefrom and of the

whole of said indenture.

In testimony whereof, I have hereimto set my
hand and affixed the seal of this office, in the town

of Candle, Alaska, the 16th day of September, in the

year one thousand nine hundred and seven.

GEO. D. CAMPBELL,
U. S. Commissioner and Ex-Officio Recorder."

[17]

Exhibit '*C'' [To First Amended Complaints-Deed].

KNOW ALL MEN THAT WHEREAS the under-

signed, Henry Ruhl, and Fred Ruhl, were, on the

11th day of September, 1906, the owners of those two

certain mining claims known and described as Claims

nimiibered Seven and Eight below Hannum, on Imna-

chuck, Fairhaven District of Alaska, and the under-

signed Harry Ruhl was on said day the owner of

that certain property known as the Golden North

Hotel, situated in the town of Deering, Alaska; and,

WHEREAS, on the 11th day of September, 1906,

all said parties above named executed a conveyance
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of said real property to one D. Hoogendom, includ-

ing both of said mining claims and said hotel prop-

erty, which said conveyance was in fact a mortgage

and in connection with which the said D. Hoigendorn

executed and delivered back to said mortgagors an

option to repurchase all of said property, which said

option bears date the 13th day of September, 1906,

and gives to the said Fred Ruhl, Henry Henry Ruhl

and Harry Ruhl the option to repurchase the whole

of said property above described upon the payment

to the said D. Hoogendorn of the sum of Three Thou-

sand Mve Htmdred and Forty ($3,540.00) Dollars at

Deering, Alaska, on Septeixiber 13, 1907; and,

WHEREAS, the undersigned have agreed to sell

and convey the said mining claims to Otto Daniel for

the consideration of Five Thousand ($5,000.00) Dol-

lars, of which Three Thousand Five Hundred and

Forty ($3,540.00) Dollars, shall be paid on or before

said 13th day of September, 1907, to the said D.

Hoogendorn, at Deering, [18] Alaska, by the said

Otto Daniel to redeem and repurchase the said real

property in accordance with the terms of the agree-

ment of September 13, 1906, and the balance of which

purchase price the undersigned acknowledge to have

received in cash at the time of delivery hereof; it

being further understood and agreed that the said

Otto Daniel will cause the said Golden North Hotel

property to be reconveyed to the said Harry Ruhl,

and will to that end execute and deliver all necessary

conveyances from himself;

Now therefore, this witnesseth, that In considera-

tion of the payment of the said purchase price to the
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undersigned, Henry Ruhl, Fred Ruhl and Harry

Ruhl, in the time and manner above specified and

provided for, to wit: Fourteen Hundred and Sixty

($1,460.00) Dollars cash in hand on this day paid,

the receipt whereof is hereby acknowledged, and the

balance Three Thousand Five Hundred and Forty

($3,540.00) Dollars to be paid by the assimiption and

dis<?harge of said option to purchase held by the

undersigned from the said D. Hoogendorn, we, the

undersigned, do hereby, grant, bargain, sell and con-

vey unto the said Otto Daniel, his heirs and assigns,

the said mining claims Numbered Seven and Eight

below Hannum on the I^machuck Fairhaven Dis-

trict, Alaska; together with all the lumber and all

other personal property, which is on said mining

claims ; together with all our rights under said option

of repurchase dated September 13, 1906.

TO HAVE AND TO HOLD the same to the said

grantee, his heirs and assigns forever.

And we do hereby authorize and empower the said

[19] Otto Daniel, in our names and on our behalf,

or otherwise, as he may see fit and proper, to make

payment of said sum of Three Thousand Five Hun-

dred and Forty ($3,540.00) Dollars, to the said D.

Hoogendorn, and to take up and obtain conveyances

under said option to purchase, it being understood

that conveyance of said mining claim shall be made to

the said Otto Daniel, and that, if possible, conveyance

of said hotel property shall be made to said Harry
Ruhl; but if the said Hoogendorn shall insist upon

making but one conveyance, then all of said proper-

ties shall be conveyed to said Otto Daniel, and he
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shall make and deliver all proper and necessary con-

veyances to vest the title to said hotel property in said

Harry Ruhl.

In witness whereof said grantors have hereunto

set their hands and seals at Portland, Oregon, this

24th day of August, A. D. 1907.

HENRY RUHL. [Seal]

FRED RUHL. [Seal]

By HENRY RUHL,
His Attorney in Fact.

HARRY RUHL. [Seal]

By HENRY RUHL,
His Attorney in Fact.

Signed, sealed and delivered in the presence of us

:

A. L. VEAZIE.
H. K. SARGENT.

State of Oregon,

County of Multnomah,—ss.

This certifies that on this 24th day of August, 1907,

before me, the undersigned personally appeared

Henry Ruhl, and also appeared Fred Ruhl and

Harry Ruhl by Henry Ruhl, their attorney in fact,

all known to me to [20] be the identical persons

named in and who executed the foregoing instrument

and acknowledged to me that they executed the same;

and the said Henry Ruhl, as attorney in fact for the

said Fred Ruhl and Harry Ruhl, acknowledged to me

that he executed the same on behalf of each of them.

IN WITNESS WHEREOF, I have hereunto set

my hand and official seal this the day and year last

above written.

[Notarial Seal] A. L. VEAZIE,
Notary Public for Oregon. [21]
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Exhibit *'D'' [to First Amended Complaint-

Decree].

''In the District Court, District of Alaska, Second

Division.

OTTO DANIEL,
Plaintiff,

vs.

D. HOOGENDORN and HARRY RUHL,
Defendants.

Decree.

The above-entitled action having been regularly

tried before the Court on the 23, 24 and 25th days of

November, 1908, the plaintiff being represented by

Mr. Ira D. Orton, his attorney and the defendant D.

Hoogendorn being represented by Mr. Neville H.

Castle, and Mr. P. E. Fuller, his attorneys, no ap-

pearance being made for the defendant, Harry Ruhl,

and the Court after having heard the evidence and

arguments of counsel having made and filed herein his

Findings of Fact and Conclusions of Law in Writing

and having directed that a judgment and decree be

entered in accordance therewith,

—

Now therefore, by virtue of the law and the prem-

ises, it is by the Court Ordered, Adjudged and De-

creed as follows

:

1.

The defendant, D. Hoogendorn, is hereby ad-

judged and decreed to accept the sum of $3,575.00, de-

posited in court and now in the possession of the clerk

of this court, and to execute a deed to plaintiff convey-
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ing to him the placer mining claims mentioned and

described in plaintiff's complaint, and hereinafter

particularly described, and to execute and deliver to

the defendant, Harry Ruhl, a deed to [22] the

Golden North Hotel property, described in said

plaintiff 's complaint and hereinafter particularly de-

scribed.

2.

It is further ordered, adjudged and decreed that in

case of failure of the said D. Hoogendorn, for ten

days after the entry of this decree to execute and de-

liver said deeds, that this decree stand in the place

thereof, with like effect.

3.

It is further ordered, adjudged and decreed, that

the defendant, D. Hoogendorn, be and he is perpetu-

ally enjoined and restrained from mining, working or

extracting gold from said placer mining claims in

plaintiff's complaint and hereinafter described.

4.

It is further ordered, adjudged and decreed, that

the plaintiff. Otto Daniel, be let into possession of

said placer claims, and that said defendant, Harry

Ruhl, be let into possession of the Golden North

Hotel property, lot and the fixtures therein con-

tained.

5.

The said placer mining claims hereinabove re-

ferred to are particularly described as follows, to wit

:

Those two certain placer mining claims situate in

the Pairhaven Recording District, District of Alaska,

on the Imnachuck River, described as Placer Mining
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Claims Number Seven (7) and Number Eight (8)

Below Hannum on the Imnachuck River, each con-

taining about twenty (20) acres of placer ground.

[23]

6.

The said Grolden North Hotel property hereinabove

referred to is particularly described as follows, to

wit

:

That certain building and lot on which the same is

situated, and all the fixtures therein, known as the

Golden North Hotel, situated in the town of Deering,

in the Fairhaven Recording District, District of

Alaska.

7.

It is further ordered, adjudged and decreed that

the plaintiff. Otto Daniel, have and recover of and

from the defendant, D. Hoogendorn, his costs of suit

taxed at $ .

Done in open court at Nome, Alaska, this 28th day

of January, A. D. 1909.

ALFRED S. MOORE,
United States District Judge.

[Endorsed] : #1802. In the District Court for

the District of Alaska, Second Division. Otto Dan-

iel, Plaintiff, vs. D. Hoogendorn et al., Defendants.

Decree. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome, Jan. 26,

1909. Jno. H. Dunn, Clerk. By
, Dep-

uty. Ira D. Orton, Attorney for Pltff. Vol. 7,

Orders and Judgments, p. 40 Comp. J. D. 2, page

82 McB." [24]
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Exhibit **E*' [to First Amended Complaint

—

Bond].

^^In the District Court for the District of Alaska,

Second Division,

OTTO DANIEL,
Plaintiff,

vs.

D. HOOOENDORN and HARRY RUHL,
Defendants.

Bond on Appeal.

KNOW ALL MEN BY THESE PRESENTS

:

That we, P. W. Dashley and Pete Cavanagh, resi-

dents within the District of Alaska, are held and

firmly bound unto the above-named Otto Daniel and

Harry Ruhl, in the full sum of twenty-five hundred

(2500) dollars, to be paid to the said Otto Daniel and

Harry Ruhl, their executors, administrators or

assigns, for which full payment well and truly to be

made, we hereby bind ourselves, our heirs, executors

and administrators, firmly by these presents.

Sealed with our seals and dated this 23d day of

March, 1909.

Whereas, lately at a District Court for the District

of Alaska, Second Division, in a suit depending in

said court between Otto Daniel, plaintiff, and D.

Hoogendom and Harry Ruhl, defendants, a decree

and judgment was rendered against the said D. Hoog-

endorn, and the said D. Hoogendorn has taken an

appeal to the United States Circuit Court of Appeals
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for the Ninth Circuit to reverse such decree and judg-

ment. [25]

Now, the condition of the above obligation is such

that if the said D. Hoogendorn shall prosecute his

said appeal to effect and shall answer all costs and

damages, not exceeding twenty-five hundred dollars,

if he shall fail to make his plea good, then the above

obligation to be void, otherwise to remain in full force

and effect.

P. W. DASHLEY. [Seal]

PETE CAVANAGH. [Seal]

District of Alaska,—ss.

P. W. Dashley and Pete Cavanagh, the sureties

above named being first duly sworn, each for himself,

says that he is a resident within the District of

Alaska, that he is worth the sum of twenty-five hun-

dred (2500) dollars, over and above all just debts and

liabilities and exclusive of property exempt from exe-

cution.

P. W. DASHLEY.
PETE CAVANAGH,

Subscribed and sworn to before me this 23d day of

March, 1909.

[Notarial Seal] NEVILLE H. CASTLE,
Notary Public for Alaska.

The foregoing bond taken, and the form thereof,

and the sufficiency of the sureties therein, approved

this 26th day of March, 1909.

ALPRED S. MOORE,
District Judge.
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[Endorsed] : Case No. 1802. [26] In the Dis-

trict Court for the District of Alaska, Second Divi-

sion. Otto Daniel, Plaintiff, vs. D. Hoogendorn et

al.. Defendants. Bond on Appeal. Filed in the

OfSce of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome, Mar. 26, 1909. Jno. H. Dunn,

Clerk. By , Deputy. N. H. Castle, P. E.

Puller, Attorneys for Defendant Hoogendorn.

Civil Bonds #4, page 261. McB. Comp.''

United States of America,

District of Alaska,—ss.

Due service of the within amended complaint is

hereby accepted at Nome, Alaska, this 6th day of Sep-

tember, 1910, by receiving a copy thereof.

P. E. PULLER,
Attorney for Defendants.

[Endorsed] : 2189. In the District Court for the

District of Alaska, Second Division. Otto Daniel,

Plaintiff, vs. P. W. Dashley and Pete Cavanagh and

Harry Ruhl, Defendants. Pirst Amended Com-

plaint. Piled in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Sep. 6,

1910. Jno. H. Dunn, Clerk. By , Dep-

uty. Z. Ira D. Orton, Attorney for Plaintiff. [27]
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In the District Court for the District of Alaska,

Second Division.

No. 2189.

OTTO DANIEL,
Plaintiff,

vs.

F. W. DASHLEY, PETE CAVANAUGH, and

HARRY RUHL,
Defendants.

Answer to First Amended Complaint.

Come now the defendants P. W. Dashley and Pete

Cavanaugh and answering plaintiff's First Amended

Complaint herein

Deny that said Hoogendorn did, for a valuable, or

any, consideration, make, execute, or deliver the

optional contract mentioned in paragraph numbered

II thereof

;

Deny any knowledge or information sufficient to

form a belief of the allegations contained in para-

graphs numbered III, VII, XII, XIII and XV, of

said Simnded complaint ; and therefore deny each and

every of the said allegations

;

Deny that on September 13, 1907, or at any time

prior to October 3, 1907, the plaintiff tendered the

sum of $3,540.00, or any sum, to the said Hoogen-

dorn ; and

Deny each and every allegation contained in para-

graphs numbered V, . XIV, and XVI, of said

amended complaint, except only these defendants ad-

mit that the said Harry Ruhl is one of the parties
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named in the said bond therein mentioned.

Wherefore, these defendants demand judgment

that the plaintiff take nothing by his said action, and

that they recover from the plaintiff their costs and

disbursements herein.

F. E. PULLER,
Attorney for Defendants F. W. Dashley and Pete

Cavanaugh. [28]

United States of America,

District of Alaska,—ss.

Pete Cavanaugh, being first duly sworn, deposes

and says : That he is one of the defendants named in

the foregoing Answer, has read over the said Answer,

knows the contents thereof and believes the same to

be true.

PETE CAVANAUGH.

Subscribed and sworn to before me this 9th day of

September, 19^10.

[Notarial Seal] F. R. COWDEN,
Notary Public for the District of Alaska.

Service of a copy of the foregoing Answer this

day of September, 19^10, at M., admitted.

IRA D. ORTON,
Attorney for Plaintiff.

[Endorsed] : No. 2189. In the District Court for

the District of Alaska, Second Division. Otto Dan-

iel, Plaintiff, vs. F. W. Dashley et al.. Defendants.

Answer to First Amended Complaint. Filed in the

Ofl&ce of the Clerk of the Di&t. Court of Alaska, Sec-

ond Division, at Nome. Sep. 9, 1910. Jno. H. Dunn,
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Clerk. By , Deputy. Z. I^. E. Fuller,

Attorney for Defts. Dashley & Cavanaugh. [29]

In the District Court for the District of Alaska,

Second Division.

No. 2189.

OTTO DANIEL,
Plaintiff,

vs.

F. W. DASHLEY and PETE CAVANAGH and

HARRY RUHL,
Defendants.

Motion [to Dismiss Action for Want of

Prosecution].

Come now the defendants F. W. Dashlev and Pete

Cavanagh, by their attorney, and, upon the pleadings,

records, orders, and files herein, move the Court that

the above-entitled action be dismissed for want of

prosecution ; and as grounds for this motion said de-

fendants show that on the loth day of August, 1910,

the Court made and filed herein its order sustaining

said defendant^' demurrer to plaintiff's original com-

plaint and deciding that Harry Ruhl was a necessary

party to said action ; that on the Gth day of Septem-

ber, 1910, the plaintiff filed herein his amended com-

plaint, naming therein the said Harry Ruhl as party

defendant ; that more than one year has elapsed since

the filing of such amended complaint; and that the

plaintiff has failed to have process issue against the

said Harry Ruhl and that the said Harry Ruhl has
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not voluntarily made a general appearance herein.

F. E. PULLER,
Attorney for Defendants F. W. Dashley and Pete

Cavanagh.

Due service of the within Notice and Motion and

receipt of copy is hereby acknowledged this 27th day

of September, 1911.

IRA D. ORTON,
Attorney for Plaintiff.

[Endorsed] : No. 2189. In the District Court for

the District of Alaska, Second Division. Otto Dan-

iel, Plaintiff, vs. F. W. Dashley et al.. Defendant.

Notice of Hearing and Motion to Dismiss. Filed in

the Office of the Clerk of the District Court of

Alaska, Second Division, at Nome. Sep. 27, 1911.

John Sundback, Clerk. By , Deputy. L.

F. E. Fuller, Attorney for Defendants, Dashley and

Cavanagh. [30]

[Order Denying Motion to Dismiss Action.]

In the District Court for the District of Alaska,

Second Division,

Term minutes, Gneneral 11911 Term, beginning Feb-

ruary 1, 1911.

Saturday, September 30, 1911, at 10 A. M.

Courft convened pursuant to adjournment.

Hon. CORNELIUIS' D. MiURANE, District Judge,

Presiding.

Upon the convening of Court the following pro-

ceedings were had:
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21109.

DANIEL,
vs.

Du^SHLEY et al.

The motion to dismiss tMs action was argued by

Mt. F. E. Fuller for said motion and Mr. Ira D.

Orton contra, and sulbmitted to the Court, and

denied. [31]

In the District Court for the District of Alaska,

Second Division.

OTTO DANIEL,
Plaintiff,

vs.

F. W. DA.SHLEY, PETE CAVANAUGH and

HARRY RUHL,
Defendants.

Verdict.

We, the jury duly empaaaelled in the above-en-

titled! action, find a verdict in favor of the plaintiff

and against the defendants Dashley and Oavanaugh,

and assess the danuages at $1163.45.

Dated at Nome, Alaska, this 4th day of October,

1911.

WILLIAM MOORE,
Foreman.

[Endorsed]: In the District Court, District of

Alaska, 2lid Div. Otto Daniel, Plaintiff, vs. F. W.
Dashley, Pete Oavanaugh et al.. Defendants. Ver-

dict. Filed in the office of the Olerk of the District

Court of Alaska, Second Division, at N^me. Octo-
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ber 4, 1911. Johni Sundback, Clerk. By J. Allison

Bruner, Deputy. [32]

In the District Court for the District of Alaska,

Second Division.

No. 2189.

OTTO DANIEL,
Plaintiff,

vs.

F. W. DASHLEY et al.,

Defendants.

Motion for Judgment Notwithstanding the Verdict.

Come now the defendants, F. W. Dashley and Pete

Cavanagh, by their attomiey, and upon the plead-

ings, records and files herein, move the Court that

judgment be given herein for the said defendants

notwithstanding the verdict given and filed herein

on the 4th day of October, 19(11, upon the ground,

as appears from' the pleadings in this action, that the

facts stated in the pleadings of the plaintiff do not

constitute a cause of action against these defendants.

F. E. FULLER,
Attorney for Defendants DasJhley & Cavanagh.

Due service of the within motion is hereby ac-

knowledged this 7th diay of October, 1911.

IRA D. ORTON,
Atty. for Pltff.

[Endorsed] : No. 2189. In the District Court for

the District of Alaska, Second Division. Otto Dan-

iel, Haintiff, vs. F. W. Dashley et al.. Defendants.
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Motion for Ju'dgmient. Filed in the office of the

Clerk of the District Court of Alaska, iSecond Divi-

sion, at Nome. Oct. 7, 1911. John Sundback, Clerk.

By , Deputy. C. F. E. Fuller, Attorney

for Dfts. Dashley & Cavanagh. [33]

[Order of Submission of Motion for Judgment on

Pleadings, Granting Leave to Amend Com-

plaint, etc.]

In the District Court for the District of Alaska,

Second Division.

Term minutes, General 1911 Terrm, beginning Feb-

ruary 1, li9M.

Saturday, October 14, 1011, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUiS D. MURANE, District Judge,

presiding.

Upon the convening of Court the following pro-

ceedings were had:

2160.

DANIEL.
vs.

DASHLEY et al.

'Mr. F. E. Fhiller presents motion for judgment on

the pleadings, Mr. Ira D. Orton in reply for plaintiff,

and miotion submitted. Mr. Orton asks leave of the

Court to amend plaintiff's first amended complaint

by alleging breach of contract, and the Court granted

leave to amend by interlineation.

Thereupon the comiplaint was amended by adding
to paragraph XIV ''no part of which has been paid
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by siaid Hoogendorn or any other person."

The Oo'Urt allowed an exception to the ord-er al-

lowing amendnient. Defendants allowed three days

to answer amended complaint, with the understand-

ing that defendants would be granted a new trial

in the event that they denied the am'endment to the

comiplaint. [34]

[Order Extending Time to Answer Amendment to

Complaint, Denying Motion for Judgment on

Pleadings, Ordering Judgment Filed, etc.]

In the District Court for the District of Alaska,

Second Division,

Term minutes, General 1911 Term, beginning Feb-

ruary 1, 1911.

"Wednesday, October 18, 1911, at lOi A. M.

Court convened pursuant to adjournment.

Hon. COENELIU-S D. MURANE, District Judge,

presiding.

Upon the convening of Court the following pro-

ceedings were had:

2189.

DANIEL
vs.

DASHLEY et al.

Mr. Ira D. Orton, for plaintiff, called to the atten-

tion of the Court that defendants had not answered

the amiendment to plaintiff's amiended complaint,

made on October 14, 1911, by permission of the Court,

with permission to defendants to answer said amend-

ment within three days.
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Thereupon the Court denied defendants' motion

for judgment on the pleadings, notwithstanding the

verdict of the jury, whieh was heretofore submitted.

The Court allowed an exception to said order.

Thereupon Mr. Orton presented to the Court a judg-

menft in said cause, which the Court ordered filed

and entered of record. Defendants were allowed an

exception to the signing and order directing the

entry of judgment.

Upon application of Mr. P. E. Fuller, defendants

were allowed twenty days' stay of execution and

twenty days in which to file Bill of Exceptions.

The Court, upon application of Mr. Fuller, fixed

the amount of supersedeas bond in the sum of

$1600.00 [35]

In the District Court, District of Alaska, Second

Division,

OTTO DANIEL,
Plaintiff,

vs.

P. W. DASHLEY, PETE CAVANAUGH and

HARRY RUHL,
Defendants.

Judgment.

The above-entitled action having been regularly

broua^ht on for trial before the above-entitled court,

and a jury duly empaneled and sworn to try the

same, Messrs. Ira D. Orton and W. A. Gilmore, ap-

pearing as attorneys for the plaintiff, and Mr. P. E.

Puller, appearing as attorney for the defendants.
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F. W. Dashley and Pete Cavanaugh, and said de-

fendant, Harry Riuhl, not appearing in person, or by

attorney, and not having appeared in said action or

being served with process; and the jury after hear-

ing the evidence offered by the respective parties,

and the instruictions of the Court, and having re-

turned into Court their verdict wherein they found

in favor of the plaintiff. Otto Daniels, and against

the defendants, F. W. Dashley, and Pete Cavanaugh,

assessing the damiages in the sum of One Thousand

One Hundred iSixty-threei and 45/100 Dollars

($1,163.4'5) , and a motion for a new trial having been

duly made in said action hy the [36] defendants,

F. W. Dashley and Pete Cavanaugh, and the same

having been denied by the Court;

And the defendants, F. W. Dashley and Pete

Cavanaugh, having thereafter made amotion for judg-

ment notwithstanding the verdict upon the ground

that it appeared from the pleadings in this action

that the facts stated in the pleadings of the plain-

tiff do not constitute a cause of action against said

defendants, and said motion having been argued by

the respective counsel, and submitted to the Court

on the 14thi day of October, 191)1, and the plaintiff,

by his attorney, before the decision on said motion,

having asked leave of the Court to amend the

amended complaint herein filed by adding after para-

graph fourteen the words, ''no part of which has

been paid by said Hoogendorn, or any other person,"

and the Court having granted the plaintiff leave to

so amend said amended comiplaint by adding said

words, upon the condition that plaintiff would con-
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sent to a new trial in the event the defendants,

Dashley and Cavanaugh, should make answer to and

deny said amendnuent to said amended complaint;

and the plaintiff having thereupon, on said 14th day

of October, lOTl, by leave of Court, amended said

amended complaint by adding after paragraph four-

teen thereof, the words ^^no part of which has been

paid by said Hoogendom, or any other person," and

the Court having thereupon allowed said defendants,

Dashley and Cavanaugh three days within which to

answer said amendment, and staid three days having

fully elapsed, [37] and said defendants, Dashley

and Cavanaugh, having failed and refused to answer

to said amendment or deny the same, and the Court

having thereupon denied the motion of said defend-

ants, Dashley and Cavanaugh, for judgmient notwith-

standing the verdict;

NOW, THEiREFORE, by virtue of the law and

the premises, it is by the Court ORDERED and

ADJUDGED that the plaintiff. Otto Daniel, have

and recover of and from' the defendants, F. W.
Dashlley and Pete Cavanaugh, the sum of One Thou-

sand One Hundred iSixty-three and 45/100 Dollars

($1,163.45,) to bear interest fromi the date hereof

at the rate of eight per cent per annum, and his

costs of suit taxed at $33.35.

And it further appearing to the Court, that the

defendant, Harry Ruhl, was joined as defendant in

this action by plaintiff because his consent to join

as plaintiff could not be obtained, and it further ap-

pearing to the Court that at the time of the com-

mencement of this action said Harry Ruhl, was and
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he still is a nonresidenit of the District of Alaska,

and' that he has not ibeen within the District of

Alaska, since the comnoiencement of this action, and

is not now within the District of Alaska, and for

that reason the plaintiff has been ainable to obtain

service of summons upon said Harry Ruhl, it is by

the Court ORDERED, ADJUDGED and DE-

CREED, that this action be, and the same is hereby

dismissed as to said defendant, Harry Ruhl.

DONE IN OPEN COURT at Nome, Alaska, this

[38] 18th day of October, 19111.

CORNELIUS D. MURANE,
^ U. S. District Judge.

[Endorsed] : 2189. In the District Court for the

District of Alaska, Second Division. Otto D'aniel,

Plaintiff, vs. F. W. Dashley, Pete Cavanaugh, et ah.

Defendants. Judgment. Mled in the office of the

Clerk of the District Court of Alaska, Second Divi-

sion, at Nome. Oct. 18, 1911. John Sundback, Clerk.

By ,
Dieputy. Ira D. Orton, Attorney for

Pltff. J. D. 2, p. 190. Vol. 9, Orders and Judg-

ments, p. 165. [39]

In the District Court for the District of Alaska,

Second Division,

No. 2189.

OTTO DANIEL,

vs.

F. W. DASHLEY et al.,

Plaintiff,

Defendants.
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Bill of Exceptions.

This caus^ came on re^larly for trial in the above-
named court, at a regular Term thereof, on October
3d, IMil, before the Honorable C. D. MURANE, Dis-
trict Judge, and a jury, Mr. IRA' D. ORTON, and
Mr. WILLIAM A. GILMORE, appearing as at-
torneys for plaintiff, and P. E. FULLER, Esq., ap-
pearing for defendants P. W. Dashley and Pete
Cavanagh.

And thereupon the following proceedings were
had and testimony given, to wit:

[Objection to Trial, etc.]

Mr. PULLER.-^I object to the trial of this case

at tills time, if the Court please, or to any proceed-

ings being taken towards a trial, because the case

is not ready for trial, all of the defendants not hav-

ing been served—service has not been had upon the

defendant Harry Ruhl. Therefore I make the ob-

jection that the case is not ready for trial.

The COURT.—Objection is overruled.

To which ruling the defendants duly excepted and
their exception was allow^ed.

And thereupon a jury was duly impaneled and

sworn to try the cause. [40]

[Testimony of Otto W. Daniel, for Plaintiff.]

OTTO DANIEL, a witness on behalf of the plain-

tiff, being duly sworn, testified as follows

:

My name is Otto W. Daniel ; I am the plaintiff in

this case ; I am the same party who is a plaintiff in the

case in this court Otto W. Daniel against D. Hoogen-

dorn and Harry Ruhl, the case in this court which
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(Testimony of Otto W. Daniel.)

went to the Court of Appeals ; I remember the occa-

sion of getting the decree which is mentioned in the

amended complaint, and which is set forth in Exhibit

**A" attached to the Amended Complaint, on or about

the 26th day of June, 1909 ; I was here at the time that

decree was granted; I was here about the 26th day

of March, 1909; at that time I resided at Deering,

Alaska ; I am familiar with the mining claims known

as 7 and 8 Below Hannum on the Inmachuck River

;

they are the size of ordinary mining claims, twenty

acres each; they are contiguous; I have been ac-

quainted with this property since 1906 when I first

came into the country.

Q. State whether or not those certain mining

claims, each of them, on or about—or prior to the

26th day of March, 1909, contained placer gold in any

quantities, or in paying quantities.

Objected to as irrelevant, incompetent, immaterial

and not competent evidence to support the allega-

tions of the complaint.

Which objection was by the Court overruled and to

which ruling the defendants excepted, and thereupon

the witness answered.

A. Yes.

Witness continuing : I knew that at that time and

prior thereto ; I knew it because I had a lay on No. 2

Below, three claims below there or four claims below

there, rather; I know at this time that at that time

these claims contained considerable placer gold, be-

cause since that time I have seen them mined. [41]

Q. And to what extent, in a general way, have you



vs. Otto Daniel, 41

(Testimony of Otto W. Daniel.)

seen them mined since, without going into details ?

Which question was objected to by the defendants

as incompetent, irrelevant and immaterial, as calling

for a conclusion of the witness, and for the reason

that the present value of the claims is not material

in this action and that the evidence called for does not

relate to the period of time involved in this action.

Which objection was by the Court overruled, and

defendants' exception to such ruling allowed.

A. With elevators, hydraulic elevators, during the

past two seasons.

Q. Now, on or prior to the time when you obtained

judgment against Hoogendorn on a contract made to

convey this property to you, which is mentioned and

set forth in the amended complaint herein, state

whether you had or had not made an arrange-

ment to lease this property to any person or corpora-

tion.

Which question was objected to by the defendant

as being incompetent; that no matter what arrange-

ment plaintiff had made he could not fix the measure

of damages by an arrangement or contract he had

made with somebody else.

Objection was by the Court overruled and defend-

ants' exception thereto allowed and thereupon wit-

ness answered.

A. I had.

Q. State what that arrangement was, and when it

was, and for what time, if at all.

To which question defendants objected as incompe-

tent
; that plaintiff could not prove what his damages
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(Testimony of Otto W. Daniel.)

were, if any, by any contract made with someone else

;

that the measure of damages was the rental value at

the time, that that does not depend upon any particu-

lar contract plaintiff had made, and that such con-

tract was no proof with regard to the value of the

claims themselves.

Objection was by the Court overruled and defend-

ants' exception thereto allowed and the witness an-

swered. [42]

A. I was to get forty per cent royalty as soon as the

ground was clear so as I could get in possession.

Witness continuing: That was forty per cent of

the money taken out ; forty per cent of the gross earn-

ings of the claim, of the gross amount taken out ; I

made that arrangement with Mr. McLeod, Manager

of the Fairhaven Water Company ; at that time they

had facilities by which they could work that kind of

property; in 1909 they had a ditch and pipe-line;

Hoogendorn was in possession of this property prior

to the date of this judgment and remained in posses-

sion pending the Appeal mentioned in the complaint;

I went into possession about June 27th, 1910 ; after I

obtained possession of this property in the summer
of 1910 the Fairhaven Water Company leased it;

they employed hydraulic elevators ; with reference to

the facilities of the Fairhaven Water Company in the

year 1910 and 1909 if they had leased the property

the preceding year they then had a ditch and pipe-

line and they were not any different for the year 1910

to what they were the preceding year, they were just
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(Testimony of Otto W. Daniel.)

the same; this ditch carries about six thousand

inches.

Q. State what they did in the way of mining this

ground in the year 1910.

Question was objected to by defendants as incom-

petent; that evidence of what was done after defend-

ant went into possession of the property is not

competent evidence of what damages he sufferred

while he was kept out of possession.

Objection was by the Court overruled and defend-

ants' exception to such ruling allowed and thereupon

witness answ^ered.

A. They took out two pits.'

Witness continuing : I was there personally during

this period while mining was being carried on and

was present at the cleanups except the first one; I

know the amount of the cleanups in value. [43]

Q. State the gross amount that was taken out by

the operations of the Fairhaven Water Company
during the year 1910.

Question was objected to as not competent to prove

any of the allegations of the complaint or any of the

damages sustained by the plaintiff.

Which objection was by the Court overruled and

defendants' exception thereto allowed.

Witness continuing: Something over thirty-six

thousand dollars; I have the exact amount here in a

book from the bookkeeper ; I got it from the book-

keeper from the company; the exact amount is

thirty-six thousand three hundred and eighty-five

dollars and thirty-five cents; royalty of forty per
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(Testimony of Otto W. Daniel.)

cent was paid me on that amount, amounting to some-

thing over Fourteen Thousand Dollars; during that

summer I was employed by the Pairhaven Water

Company and was familiar with the operations and

was there when their operations were being carried

on; I know what their expenses were in extracting

this gold from this claim by the Pairhaven Water

Company; these expense were reasonable; the

amount of the expenses were nine thousand four hun-

dred and thirty-five dollars; I was in the employ of

the Pairhaven Water Company in the year 1909,

also at the same place ; this ditch and the facilities of

the company for operating this ground were the same

during the year 1909.

^Q. If you had been able to obtain possession of the

property in the year 1909, state whether or not the

company could have operated and mined the ground

in a similar manner.

Question was objected to by the defendants as in-

competent.

Objection overruled by the Court and defendants'

exception thereto allowed.

Witness continuing: A. They could. [44]

Witness continuing: I don't know Harry Ruhl

personally ; he is not in the District of Alaska ; I was

not able to obtain his consent to join me in this action

at all.

And thereupon plaintiff offered in evidence the

summons and return thereon in the action of Otto

Daniel against D. Hoogendorn, No. 1802 in this court,
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(Testimony of Otto W. Daniel.)

to which the defendants objected as irrelevant, and

immaterial.

Objection was overruled and defendants' excep-

tion to such ruling allowed, and the paper was re-

ceived in evidence marked Plaintiff's Exhibit ^^A,"

and filed.

The plaintiff offerred in evidence the amended

complaint in the said action of Otto Daniel against

D. Hoogendorn, No. 1802, to which defendants ob-

jected on the grounds that the same was irrelevant

and immaterial, and not tending to prove any of the

issues in this case, that it was admitted by the plead-

ings that the bond set out in plaintiff's complaint was

given, appeal taken, and that the Mandate from the

Circuit Court of Appeals was received at the time

mentioned by plaintiff.

Objection was overruled and defendants' exception

thereto allowed, and the paper was introduced in evi-

dence and filed, and marked Plaintiff's Exhibit ^^B."

The plaintiff also offered in evidence the Court's

findings of fact and conclusions of law, order allow-

ing appeal, bond on appeal, and Mandate of Circuit

Court of Appeals in said action, No. 1802.

To each of which defendants objected as irrelevant

and inmiaterial and incompetent, the objection was

overruled, and defendants' exception to such ruling

allowed.

Thereupon said papers were read in evidence, filed

and marked Plaintiff's Exhibits, ^^C," ''D," *'E,"

'*F,"^^G"and^^H." [45]
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(Testimony of Otto W. Daniel.)

(Cross-examination.

Last year we worked out of this ground pits about

two hundred feet square each; about four hundred

feet long altogether and about that width, about four

hundred feet square; this was on claim No. 7 ; we did

not do any work on No. 8 last year; this year we

worked two pits out of No. 8 about two hundred feet

square each; we have been working on both claims

this year; I do not know exactly how much we took

out of each one this year; they had not finished, they

were cleaning up when I left; were down to the last

pit, but had not quite finished them; at the time I

left they had somewhere near seventy thousand dol-

lars altogether ; the Fairhaven Water Company was

using this water somewhere else during the year 1909

and also in 1908.

Q. Had use for all its water during the years 1908

and 9, had they not?

Mr. ORTON.—Now, I object to this question as to

what use the Fairhaven Water Company had had for

their water during the years 1908 and 9 as entirely

immaterial.

Exception to such ruling allowed.

Witness continuing : The amount taken out during

1910 was thirty-six thousand, three hundred and

fifty-eight dollars and thirty-five cents.

Redirect Examination.

During the present season up to the time I had left

them they had taken out some seventy odd thousand

dollars, that does not include the prior year also.

[46]
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[Testimony of Ira D. Orton, for Plaintiff.]

IRA D. ORTON, witness for plaintiff, testified as

follows

:

I don't know Harry Ruhl personally; I know of

such a man; I do know whether or not he is in the

country at the present time; although I have made

diligent inquiry as to his whereabouts I have not been

able to find his whereabouts in this country at the

present time.

Mr. FULLER.—I desire to object to this testimony

as irrelevant and incompetent.

Witness continuing: I have made diligent inquiry

of his relatives, who have informed me that that he

has not been in the country for more than five years.

There is another man by the same name who has been

in this country, which is not the same man, however

;

that is the Harry Ruhl that is on the Solomon dredge

down at Solomon ; that is not the same Ruhl.

Mr. PULLER.—I object to this answer as hear-

say and ask that it be stricken from the record; at

best it is but secondary evidence and incompetent.

The COURT.—Motion denied.

Witness continuing: I have inquired of his sister,

Mrs. Dr. Fromm, also of his brother in law. Dr.

From; he was the same Harry Ruhl that is men-

tioned in this undertaking; yes, the same man I am
testifying about, that is the same man.

Plaintiff rests.

[Motion for Judgment of Nonsuit, etc.]

Mr. FULLER.—At this time I move for a judg-

ment of nonsuit against the plaintiff upon the grpund
that there has not been sufficient evidence to go to the
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jury to make out a case ; there has been no evidence

given upon which any reasonable estimate of dam-

ages could be arrived at in this case, whatever.

The COURT.—The motion for nonsuit is denied.

Testimony closed.

The Court instructed the jury in writing, the entire

charge being as follows: [47]

[Instructions.]

Gentlemen of the Jury

:

This is an action brought by plaintiff to recover

from the defendants F. W. Dashley, and Peter Cav-

anaugh, damages alleged to have been sustained by

the plaintiff by reason of an appeal having been taken

by one D. Hoogendorn from a judgment and decree

of the District Court for the Second Division of the

District of Alaska to the Circuit Court of Appeals

of the Ninth Circuit. The action is upon a superse-

deas bond given by the said Hoogendorn and upon

which said supersedeas bond F. W. Dashley and

Peter Cavanaugh, defendants herein, were sureties.

The bond is given in the sum of $2,500.00: to be paid

to the plaintiff Otto Daniel and Harry Ruhl upon the

conditions that the said Hoogendorn should prosecute

his appeal to effect or answer all costs and damages,

not exceeding the sum of $2,500.00, if he should fail

to make good his plea.

It is alleged that if he failed to make good his plea

and the judgment of the District Court was affirmed

by the Circuit Court of Appeals, and that by reason

of giving the said supersedeas bond, which stayed the

execution of the District Court, the plaintiff Otto
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Daniel was kept out of the possession of the placer

mining claims mentioned and described in plaintiff's

complaint for the period of about one year, by reason

of which the plaintiff has suffered damages in the

sum of $2,500.00.

This briefly states the substance of the allegations

of plaintiff's complaint. You will be peimitted to

take with you to your jury-room the pleadings in the

case for your inspection if you desire a fuller state-

ment of the complaint.

The defendants Dashley and Cavanaugh in their

answer deny any loiowledge or information sufficient

to form a belief of the allegations contained in para-

graphs numbered 3, 7, 11, 13 and 15 of the amended

complaint, and therefore deny all of said allegations.

They also deny all of the allegations contained in

paragraphs numbered 5, 14, and 16 of plaintiff's

amended complaint.

Upon these allegations and denials are formed the

issues which you are to try and present in your ver-

dict. [48]

You are the sole judges of the weight and suffi-

ciency of evidence and the credibility to be given to

the testimony of witnesses. This power, however, is

not to be exercised arbitrarily, but in subordination

to the rules of evidence. You are not bound to find

in conformity with the testimony of any number of

witnesses which do not produce conviction in your

minds, against a less number or other evidence satis-

fying your minds.

In civil cases the affirmative of the issue shall be
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proved by the party alleging it, and when the evi-

dence is contradictory your finding shall be in accord-

ance with the preponderance of evidence.

If you find from the evidence in this case that the

plaintiff w^as kept out of the possession of the mining

claims described in the complaint by said Hoogen-

dorn by reason of the execution of the supersedeas

bond hereinbefore mentioned and the staying of the

execution of the District Court as alleged in said

complaint, then plaintiff would be entitled to dam-

ages for the time thus kept out of the possession of

said mining claims.

In arriving at the amount of damages which plain-

tiff would be entitled to by reason of having been kept

out of the possession, you should find from the evi-

dence the amount of money w^hich plaintiff would

have received had he been permitted to work said min-

ing claims in the manner in which he alleges he would

have worked them during said period, and upon such

sum you wdll compute interest at the rate of eight per

cent per annum for the period you find that plaintiff

was deprived of the use of any moneys w^hich he

would have extracted or caused to be extracted from

said mining claims during the period that he w^as kept

out of the possession of the same, but in no event can

you give to plaintiff damages to exceed the sum of

$2,500.00.

dence in this case what amount in royalty plaintiff

In other words, you should ascertain from the evi-

would have received had his lessees been permitted

to operate said mining claims in the manner in which

it is alleged they would have been operated during the
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mining season of 1909, and upon said royalty com-

pute the interest [49] at eight per cent per annum

for the period plaintiff was deprived of the use of

said money.
j

I hand you herewith two forms of verdict drawn

in conformity with the law. When you have retired

to your jury-room and have agreed upon your ver-

dict, each one for himself, you will have your fore-

man, to be selected by yourselves, sign the one upon

which you all agree and retirn it into court as your

verdict in this case.

Let the bailiff be sworn. You may now retire, gen-

tlemen, to deliberate upon your verdict. [50]

[Exceptions to Instructions.]

To that part of the instructions given to the jury

by the Court as follows

:

**In arriving at the amount of damages which

plaintiff would be entitled to by reason of having

been kept out of the possession you should find

from the evidence the amount of monev which

plaintiff would have received had he been per-

mitted to work said mining claims in the manner
in which he alleges he would have worked them

during said period, and upon such sum you will

compute interest at the rate of eight per cent per

annum for the period you find that plaintiff was

deprived of the use of any moneys which he

would have extracted or caused to be extracted

from said mining claims during the period that

he was kept out of the possession of the same, but

in no event can you give to plaintiff damages to

exceed the sum of $2,500.00.''
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The defendants duly excepted, upon the grounds

that said instruction does not state the correct rule

for estimating damages; allows the recovery of un-

certain and speculative profits; allows the recovery

of damages not the necessary, usual, or proximate

result of being kept out of possession of the mining

claims ; and that no competent evidence was given the

jury upon which such instruction could be based.

To that part of the instructions given to the jury

by the Court as follows:

In other words, you should ascertain from the

evidence in this case what amount in royalty

plaintiff would have received had his lessees been

permitted to operate said mining claims in the

manner in which it is alleged they would have

operated during the mining season of 1909, and

upon said royalty compute the interest at eight

per cent per annumt for the period plaintiff was

deprived of the use of said money.

The defendants duly excepted upon the grounds

that such instruction does not state the correct rule

for ascertaining damages; allows the jury to give

damages for uncertain and speculative gains and

profits; allows damages to be estimated by reason of

a contract made by the plaintiff alone, to which

neither the defendants nor said Hoogendorn were

parties, and of which they had no knowledge; and

that no competent evidence was given to the jury

upon which such instruction could be based. [51]



vs. Otto Daniel. 53

[Order Settling and Allowing Bill of Exceptions,

etc.]

The foregoing Bill oi Exceptions having been duly

filed and presented is hereby settled and allowed;

and I hereby certify that the same contains all the

evidence given upon the trial of said action.

Dated October 25, 1911.

CORNELIUS D. MURANE,
District Judge.

[Endorsed] : No. 2189. In the District Court for

the District of Alaska, Second Division. Otto Daniel,

Plaintiff, vs. F. W. Dashley et al.. Defendants. Bill

of Exceptions. Filed in the office of the Clerk of

the District Court of Alaska, Second Division, at

Nome. Oct. 25, 1011. John Sundback, Clerk. By
J. Allison Bruner, Deputy. F. E. Fuller, Attorney

for Defts. Dashley & Cavanagh. [52]

In the District Court for the District of Alaska,

Second Division.

OTTO DANIEL,
Plaintiff,

vs.

F. W. DASHLEY et al..

Defendants.

Petition for Writ of Error.

F. W. Dashley and Pete Cavanagh, defendants

in the above-entitled action, feeling themselves ag-

gri€ved by the proceedings had in said action and by
the judgment given therein, on October 18, 1911,
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against said defendants, for the sum of $1163.45 and

costs, come now, by their attorney, and petition said

Court for an order allowing said defendants to prose-

cute a writ of error to the United iStates Circuit

Court of Appeals for the Ninth Circuit, and for an

order fixing the amount of a supersedeas and cost

bond to be given upon such writ of error. Aind said

defendants now specify and asfsign the following as

the errors upon which they rely upon such writ:

Assignment of Errors.

1. The Court erred, by its order made Septem-

ber ^O, 1911, denying said defendants' motion that

said action be dismissed for want of prosecution.

2. The Court erred, by itsi order made October

3, 1911, directing that the trial proceed without ser-

vice of process" upon the defendant Harry Ruhl or his

appearance in said action.

3. The Court erred in overruling said defend-

ants' objection to the following question asked the

plaintiff upon the trial:

*^'Q. iState whether or not those certain min-

ing claims, each of them, on or about—or prior

to the 2iGth day of March, 1900, contained placer

gold in any quantities, or in pajdng quantities."

To which question the witness answered yes ; that

he knew [53] that at that time and prior thereto;

that he knew it because he had a lay on No. 2 Below,

four claims below there; that he now knew that at

that time these claimis contained considerable placer

gold because since that time he had seen them mined,

with hydraulic elevators, during the past two sea-

sons.
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4. That ttie Court erred in ovemiling said de-

fendants' objection to the following question asked

the plaintiff upon the trial:

**Q. Now, on or prior to the time when you

obtained judgment against Hoogendom on a

contract made to coirvey this property to you,

which is mentioned and set forth in the amended

complaint, herein, state whether you had or had

not made an arrangement to lease this property

to any person or corporation?"

To which said witness answered that he had; that

the arrangement was with the Fairhaven Water

Company; that by it he was to get forty per cent of

the gross amount taken out; that the company had

facilities to work the ground; that it had the same

facilities to work the ground in 1900 as in 1910; that

in 1910 it mined the ground and took out the two

pits'; that it took out in 1910' $36,385.35, upon which

amount it paid him a royalty of forty per cent.

5. The Court erred in denying said defendants'

motion for a judgment of nonsuit, made at the con-

clusion of plaintiff's ease.

6. The Court erred in instructing the jury,

against said defendants' o<bjection, as follows:

'^In arriving at the amount of damages which
plaintiff would be entitled to by reason of hav-

ing been kept out of the possession you should
find from the evidence the amount of money
which plaintiff would have received had he been
pennitted to work said mining claims in the

manner in which he alleges he would have
worked them- during said period, and upon such
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sum you' will compoite interest at the rate of

eight per cent per annum for the period you

find that plaintiff was deprived of the use of

any moneys which he would have extracted or

caused to ibe extracted from said mining claims

during the period that he was kept out of the pos-

session of the same, but [54] in no event can

you give to plaintiff damages to exceed the sum

of $2,500.00."

7. The Court erred in instructing the jury,

against said defendants' objection, as follows:

*^In other words, you should ascertain from

the evidence in this case what amount in royalty

plaintiff would have received had his lessees

been permitted to operate said mining claims in

the manner in which it is alleged they would

have operated' 'during the mining season of 1909,

and upon said royalty compute the interest at

eight per cent per annum for the period plaintiff

wats deprived of the use of said money."

8. The Court erred, by its order, made October

14th, 1911, after the denial of defendants' motion

for a new trial and after the submission of defend*-

ants' motion for judgment notwithstanding the ver-

dict, allowing plaintiff to amend his amended

complaint, by interlineation, by adding after para-

graph 14 the words, ^^no part of which has been

paid by said Hoogendom', or any other person."

9. The Court erred, by its or^der, made October

18th, 1911, in denying said defendants' motion for

judgment notwithstandinig the verdict upon the

ground that it appeared from the pleadings in this
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action that the facts stated in the pleadings of the

plaintiff did not constitute a cause of action against

said defendants'.

10. The Court erred in giving and entering judg-

ment against said defendants.

11. The Court erred in giving and entering judg-

ment in favor of the plaintiff and against said de-

fenidantsi for the sum) of $1,163.45 and costs.

Wherefore said defendants' pray that said judg-

ment be reversed and s-et aside and that judgment

be given for said defendants.

F. E. FULLER,
Attorney for Defendants Diashley and Cavanagh.

[55]

Order Allowing Writ of Error and Fixing Amount

of Bond.

Upon the foregoing Petition and A'ssignment of

Errors, it is ordered that a writ of error be, and the

same herefby is, allowed as prayed for; defendants

to give supersedeas' and cost bond in the sum of

$1600.00.

D^ted October 25, 1911.

OORNELIUiS D. MUR'ANE,
District Judge.

[Endorsed] : No. 2169. In the District Court for

the District of Alaska, iSecond Division. Otto Daniel,

Plaintiff, vs. F. W. Dashley et al.. Defendants. Peti-

tion for Writ of Error and Assignment of Errors

and Order Allowing Writ. Filed in the office of the

Oerk of the District Court of Alas'ka, Second Divi-

sion, at Nome. Oct. 25, 1911. John Sundback,
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Clerk. By J. Allison Bninier, Deputy. F. E. Fuller,

Attorney for Defts. Dashley & Cavaniagb. [56]

In the District Court for the District of Alaska,

Second Division,

OTTO DANIEL,
Plaintiff,

vs.

F. W. DASHLEiY et al.,

Defendants.

Bond on Writ of Error.

KNOW ALL MEN BY THESE PRESENTS:
That we, John D. Flanigan and H. Green'berg, resi-

dents within the Disftrict of Alaska, are held and

firmly bound unto the above-named Otto Daniel in

thie sum of sixteen hundred dollars, to be paid to

the said Otto Daniel, his executors, administrators,

or assigns, to whicTi payment well and truly to be

made we bind ourselves, our heirs, executors, and

adminis<trators, jointly and severally, firmly by these

presents. Sealed with our seals and dated this 24th

day of October, 1911,

Whereas, the above-named F. W. Dashley and

Pete Oavanaugh have sudd out a writ of error from

the United States Circuit Court of Appeals for the

Ninth Circuit to reverse the judgment in the above-

entitled action:

Now, the condition of this obligation is such that

if the said F. W. Dashley and Pete Cavanaugh shall

prosecute their said writ of error to effect and shall

answer all costs and damages- if they shall fail to
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make their plea good, tben this obligationi shall be

void; else to remain in full force and virtue.

JOHN D. FLAJMOiAN. [Seal]

H. GREENBERG. [Seal]

[57]

District of Alaska,—ss.

John D. Flanigan and H. Greenlberg, the sureties

within named; being duly siw'om, each for himself

says thaf he is a resident within the District of

Alaska, and that he is worth the sum of sixteen hun-

dred dollars' over and above all just debts and

liabilities and exclusive of property exempt from

execution.

JOHN D. PLANIGAN.
H. GBEEINOBERG.

Subscribed and sworn to before me this 24th day
of October, 1911.

[Notarial Seal] F. E. PULLER,
Notary Public.

The foregoing bond taken and approved, and pro-

ceedings in said action stayed, this 25 day of Octo-

ber, IGll.

CORNELniS D. MITRANE,
'District Judge.

[Endorsed]
: 2189. In the District Court for the

District of Alaska, Second Division. Otto Daniel,
Plaintiff, vs. F. W. Dashley et al.. Defendants!
Bond on Writ of Error. Filed in the office of the
Clerk of the District Court of Alaska, Second Divi-
sion, at Nome. Oct. 25, 1911. John Sundback, Clerk.
By J. Allison Bruner, Deputy. F. E. Fuller At-
torney for Defts. [58]
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District Courts District of Alaska, Second Division.

Cause No. 2189.

OTTO DANIEL,
Plaintiff,

vs.

F. W. DASHLEY et al.,

Defendants.

Praecipe [for Transcript of Record].

To the Clerk of the Above-entitled Court:

You will pleasie prefpare and certify to the U. S.

Circuit Court of Appeals for the '9th Circuit pursu-

ant to writ of error allowed, a transcript of the

record herein, including Sununons, Order Sustain-

ing Demurrer to Complaint, Amended Complaint,

Answer of Dashley and Cavanagh, Motion to Dismiss

and Order Denying Same, Bill of Exceptions, Motion

for Judgment Notwithstanding Verdict and Order

Denying (Same, Order Amending Complaint, Judg-

mtent, Petition for Writ of Error, Assignment of

Errors, and Order Allowing Writ, Bond, Writ of

Error, and Citation.

P. E. FULLER,
Attorney for D'efts. Diashley and Cavanagh.

[Endorsed] : iCause No. 2189. U. 8. District Court

District of Alaska, iSecond Division. Otto Daniel,

Plaintiff, vs. F. W. Dashley et al.. Defendant.

Praecipe. Filed in the office of the Clerk of the Dis-

trict Court of Alaska, Second Division, at Nome.

Oct. 25, 1911. John Sundtock, Clerk. By
,

Deputy. [59]
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[Certificate of Clerk U. S. District Court to

Transcript of Record, etc.]

in the District Court for the District of Alaska,

Second Division.

No. 2189.

OTTO DANEEL,
Plaintiff,

vs.

F. W. DAiSHLEY, PETE OAVANAUGH and

HAIRRY RUHL,
Defendants,

I, John Sundback, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 59, both in-

clusive, are a true and exact transcript of the Sum-

mons, Order Sustaining Demurrer to Complaint,

FirstAmended Complaint, Answer to First Amended

Complaint, Motion to Dismiss, Court Minutes in re

#2189 of September 30, 1911 (Motion denied). Ver-

dict, Motion for Judgment Notwithstanding the

Verdict, Court Minutes in re #2189 of October 14,

1911 (Granting leave to amend plaintiff's first

am'ended complaint, etc.). Court Minutes in re

#2189 of October 18, 1911 (Denying defendants'

motion for judgment, etc.). Judgment, Bill of E^x-

ceptions and Order AUowimg Same, Petition for

Writ of Error, Assignment of Errors, Order Allow-

ing Writ, Bond on Writ of Error and Praecipe for

Transcript of Record in the case of Otto Daniel,

Plaintiff, vs. F. W. Dashley et al.. Defendants, No.
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2189 this Court, and of the whole thereof, as appears

from the records and files in my office at Nome,

Alaska; and further certify that the original Writ

of Error and original Citation in the above-entitled

cause are attached to this transcript.

Cost of transcript $23.00, paid by F. E. Puller, at-

torney for defendants Dashley and Cavanaugh.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 28th day of

October, A. D. 1911.

[iS^al] J. SUNDBACK,
Clerk. [60]

Writ of Error [Original],

United States of America,—ss.

The President of the United States to the Honorable

the Judge of the District Court for the District

of Alaska, Second Division, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court before you, between Otto

Daniel, plaintiff, and P. W. Dashley and Pete Cav-

anagh, defendants, a manifest error hath happened,

to the great damage of the said defendants, as by

their complaint appears

;

We, being willing that error, if any hath been,

should be duly corrected and full and speedy justice

be done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under your seal, distinctly and openly, you send

the record and proceedings aforesaid, with all things
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concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the City

of San Francisco, State of California, on the 23 day

of November, 1911, in the said Circuit Court of Ap-

peals to be then and there holden, that, the record and

proceedings aforesaid being inspected, the said Cir-

cuit Court of Appeals may cause further to be done

therein to correct that error what of right, and ac-

cording to the laws and customs of the United States,

should be done.

Witness the Honorable EDWARD D. WHITE,

Chief Justice of the United States, this 25th day of

October, 1911.

Attest my hand and the seal of said District Court

for the District of Alaska, Second Division, this 25th

dav of October, 1911.

[seal] J. SUNDBACK,

Clerk of District Court, District of Alaska, Second

Division.

Allowed October 25, 1911.

CORNELIUS D. MURANE,
District Judge. [61]

Due service of the within writ and receipt of copy

thereof is hereby admitted this 25th day of October,

1911.

IRA D. ORTON,

Attorney for Defendant in Error.

[Endorsed] : No. 2189. In the District Court for

the District of Alaska, Second Division. Otto Daniel,

Plaintiff, vs. P. W. Dashley et al.. Defendants.

Writ of Error. [62]
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Citation [Original].

The President of the United States to Otto Daniel,

Greeting

:

You are hereby cited and admonished to be and

appear at a United iStates Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, State of California, on the 23 day of No-

vember, 1911, pursuant to a writ of error filed in the

Clerk's Office of the District Court for the District

of Alaska, Second Division, wherein F. W. Dashley

and Pete Cavanagh are plaintiffs in error and you

are defendant in error, to show cause, if any there be,

why the judgment rendered against the said plain-

tiffs in error, as in the said writ of error mentioned,

should not be corrected, and why speedy justice

should not be done to the parties in that behalf.

Witness the Honorable EDWARD D. WHITE,
Chief Justice of the United States, this 25 dav of

October, 1911.

CORNELIUS D. MURANE,
District Judge for the District of Alaska, Second

Division.

[Seal] Attest: J. SUNDBACK,
,Clerk. [63]

Due service of the within Citation, at Nome,

Alas^ia, this 25th day of October, 1911, is hereby ac-

knowledgedl.

IBA D. ORTON,
Attorney for Defendant in Error.

[Endorsed] : No. 2189. In the District Court for

the District of Alaska, Second Division. Otto Daniel,
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Plaintiff, vs. F. W. Dashley et al., Defendants.

Citation. [64]

[Endorsed] : No. 2074. United States Circuit

Court of Appeals for the Ninth Circuit. F. W. Dash-

ley and Pete Cavanagh, Plainti:ffs in Error, vs. Otto

Daniel, Defendant in Error. Transcript of Eecord.

Upon Writ of Error to the United States District

Court for the District of Alaska, Second Division.

Eeceived November 10, 1911.

F. D. MONCKTON,
Clerk.

Filed November 22, 1911.

FRANK D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.




